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CURRENT TOPICS 


A New Judge 


It is of particular interest to solicitors that His Honour 
Judge BENJAMIN ORMEROD, who has been appointed to the 
Probate, Divorce and Admiralty Division, was himself a 
solicitor for the first eleven years of his legal career, from 
1913 to 1924, in which latter year he was called to the Bar 
at Lincoln’s Inn. The 1914-18 war constituted a long break 
in his career, and he served with the 4th Battalion of the 
East Lancashire Regiment as a captain. The new judge 
has been judge of circuit No. 5 since 1946 and, jointly with 
His Honour Judge Stewart, of circuit No. 14 since 1944. 
Mr. Justice AUSTIN JONES, who was also promoted to the 
High Court from the county court, is to be transferred from 
the Probate, Divorce and Admiralty Division to the King’s 
Bench Division, where he will fill the place left by 
Mr. Justice ATKINSON, whose retirement we announced on 
8th May. 

A Solicitor’s Appointment 


It was with regret that the public learned of the resignation, 
on 13th May, of Sir CHARLES REID from the National Coal 
Board. Solicitors will be interested and pleased to hear that 
it is a solicitor, Sir CHARLES GEOFFREY VICKERS, V.C., who 
has been appointed as his successor. Sir Geoffrey up to the 
present has been legal adviser to the Board, and was a member 
of the London Passenger Transport Board from 1941 to 1946, 
and Director-General of the Economic Advisory Branch of the 
Ministry of Economic Warfare from 1944 to 1945. He was 
educated at Oundle and at Merton College, Oxford. He was 
mentioned in dispatches and was awarded the Victoria Cross 
in the war of 1914-18, when he served with the Sherwood 
Foresters and with other regiments. He retired in 1923 
with the rank of major and rejoined in 1940. Sir Geoffrey 
Vickers is well known in the legal world as a partner in 
Messrs. Slaughter & May, of Austin Friars. It is interesting 
to recall another recent appointment of a solicitor, Sir ARTHUR 
FFORDE, to the important position of headmaster of Rugby. 
We then said (ante, p. 15) that this was a stimulating example 
of an imaginative approach to present-day problems. We are 
glad to be able to repeat those words in the present context. 


The President of The Law Society 


Cor. W. MACKENZIE SMITH, the first Sheffield solicitor to be 
President of The Law Society, spoke at the annual dinner of 
the Sheffield and District Law Clerks’ Society on 8th May. 
In the course of his address he admitted that he had never 
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before worked so hard, except when he was in the Army 
and he was forced to try to pass his examinations. He said 
that many thousands of letters were received by The Law 
Society. One of them was from a solicitor asking how to 
commence divorce proceedings. He wrote: “ Tell me as much 
as you can. I want my client to think I know something 
about the subject.’’ Such a solicitor, one may suppose, 
would rank as a genius to-day, for if he had any practice at 
all he would be a genius to have avoided divorce work. 


Town and Country Planning: More Orders 


THREE more important orders have been made under the 
Town and Country Planning Act, 1947, and it is now becoming 
possible to see more clearly the practical shape which the 
administration of the Act will take. For property owners and 
their advisers the most vital of the three new orders is the 
Town and Country Planning (General Development) Order, 
1948 (S.I. 1948 No. 958), which specifies certain classes of 
development as ‘‘ permitted development ”’ in respect of which 
no application for permission need be made to the local 
planning authority or the Minister and sets up the machinery 
for applying for permission where development is not such as 
is permitted by the order itself. The Town and Country 
Planning (Use Classes) Order, 1948 (S.I. 1948 No. 954), 
is also important, as it carries a stage further the definition 
of “‘development’”’ for the purposes of the Act. Under 
s. 12 the making of a change in use of buildings or land is 
development unless the new use and the former use both fall 
within the same class of use as laid down in an order made 
under the section. This order specifies the classes of use for 
this purpose. The third new order, the Town and Country 
Planning (Use Classes for Third Schedule Purposes) Order, 
1948 (S.I. 1948 No. 955), specifies identical classes of use for 
the purposes of para. 6 of Sched. III to the Act. The orders 
are described more fully at p. 277 of this issue. 


Police Advocates 


SHOULD police officers, who are entitled by law to conduct 
prosecutions in the magistrates’ courts, if they have “ laid 
the information,” be bound by the same rules as solicitors and 
counsel representing parties in those courts? If the United 
Kingdom were a police state, the answer would obviously 
beno. Asit is, we hope, a relatively free country, it is obvious 
that both police and solicitors must be bound by the same law. 
At Rhyl Petty Sessions, on 27th April, in a prosecution for 
taking a car without the owner’s consent, using a car without 


1 
LAW LIBRARY 











276 





being properly insured against third-party risks and driving 
without a licence, when the owner of the car gave evidence 
that he had given the accused permission to drive and that 
permission had not been withdrawn, the superintendent 
conducting the prosecution remarked that he did not want to 
have to treat the witness as hostile and then, without the 
permission of the Bench, proceeded to cross-examine him. 
The superintendent then, piling Pelion of impropriety upon 
Ossa of irregularity, told the Bench that the witness was 
interviewed that night “ and the story he is telling now is very 
different.’’ The solicitor acting for the defence, Mr. J. H. M. 
OwENS, informed the court that that was a very wrong 
observation to make, whereupon the superintendent proceeded 
to ask his own witness a question tending to incriminate him. 
Mr. Owens again protested. We applaud the vigorous stand 
made by Mr. Owens. May all officers of the court resist in 
like manner when they find that police advocates, instead of 
learning how to fight their cases according to the rules, break 
every known rule. 

Trial by Peers 


A CLAUSE to the Criminal Justice Bill, tabled by eleven 
peers from all parties, including Lorp Simon and Lorp 
HAILSHAM, proposes to repeal the privilege of peerage in 
criminal proceedings. This anachronism, according to the 
proposed clause, is simply to be “ hereby abolished,”’ and 
by sub-cl. (2) the procedure to be followed, the punishments 
which may be inflicted, the orders which may be made and 
the appeals which may be brought shall, whatever the offence 
and wherever the trial is to take place, be the same in the 
case of persons who would, but for the Act, be entitled to 
privilege of peerage as in the case of any other person. It 
is rare for a peer to claim his privilege, which only exists in 
the case of treason or felony and not in the case of mis- 
demeanour. In 1936 a peer claimed the privilege in a motor 
manslaughter case, and a Bill was introduced into the House 
of Lords to abolish the clause, but it never passed into law. 
The present right is of course a logical, though nowadays 
anachronistic, inference from the ancient right of every 
citizen, granted by Magna Carta, to be tried by his peers. 
The implication of the claim to the privilege is not only that 
peers are the only equals of peers, but that they are in an 
entirely different category from commoners. It is much to 
be hoped that this overdue repeal will be enacted this time 
of trying. 

The Final Court of Appeal 

In the House of Lords on 11th May the Lord Chancellor 
moved that, during the building operations now in progress, 
appeals to the House should be heard when and where the 
Lord Chancellor should determine, by an Appeal Committee 
which should report to the House. As it was clearly stated 
to be a temporary expedient the Lord Chancellor’s motion 
was adopted, despite the great reluctance of the House, 
expressed by ViscouNT HAILsHAM and others, “to open a 
door which might easily be forced.” It is a constitutional 
truism that our second chamber exists in two capacities, 
legislative, as a revising chamber, and judicial, as the 
final court of appeal in Great Britain and Northern 
Ireland. It is important that this unison should continue, 
because there are times when it is essential that the highest 
Court of Appeal should be able to depart, in however 
slight a degree, from precedent, and in a sense, legislate. 
It did so in Swadling v. Cooper [1931] A.C. 1, in which the 
direction of HUMPHREYS, J., to a jury in a running-down case 
in which a very short interval separated the act of negligence 
from the alleged contributory negligence, was upheld to the 
effect that it was their duty to consider who was chiefly to 
blame, rather than who had the last opportunity of avoiding 
the accident. It did so also in McAlister (or Donoghue) v. 
Stevenson [1932] A.C. 562, in which the wide rule of the 
manufacturer’s liability to the consumer for hidden dangers 
in the article manufactured was laid down for all time. Such 
considerations as these lend point to the misgivings of the 
House, and we may hope that a return to the normal 
procedure will not be delayed. 
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A Solicitor’s Salary 


THERE was much discussion at a meeting of the Lewes 
Borough Council, according to the Sussex Express for 7th 
May, when it was proposed to appoint afi assistant solicitor 
in the town ‘'clerk’s department at the commencing 
salary of £420 per annum plus {60 bonus. One councillor 
wanted to know whether the appointment would entail 
extra expenditure from the rates. Another doubted whether 
the council would get a qualified solicitor at that figure, 
It was also said that the appointment was unnecessary, as 
another clerk could be employed. Another councillor took 
the view that so much paper poured into the town clerk’s office 
that it was possible that extra legal assistance was needed 
but he was sorry that the ratepayers would have to pay for it. 


Recent Decisions 


In Squire, E. K. v. Squire, M. E. R., on 14th May (The 
Times, 15th May), the Court of Appeal (TUCKER and 
EVERSHED, L.JJ., Hopson, J., dissenting) held that where 
a wife suffered from constant and severe insomnia and 
insisted that her husband should nurse her and read to 
her during the night and objected to the presence of other 
people in the sick room, and his health and work suffered, 
such conduct, though not intentional, amounted none the less 
to cruelty entitling the husband to a decree of divorce on that 
ground, as the wife must be taken to have intended the 
natural consequences of her actions. 


In R. v. Hateley the Court of Criminal Appeal, on 10th May, 
held that a sentence and conviction must be quashed where 
the Recorder took the matter out of the hands of defending 
counsel when the accused went into the witness box to give 
evidence, and proceeded to cross-examine him, although the 
accused had not up till then been able to state a word 
in his own defence. 


In Reading v. R., on 10th May (The Times, 11th May), 
DENNING, J., held that where a sergeant in the regular army 
stationed at Cairo accepted sums amounting in all to £20,000 
from an unknown man, in consideration of his escorting, 
while in uniform, lorries containing unknown goods from 
one part of Cairo to another, and the Crown took possession 
of the money, which was in various banks at Heliopolis and 
in cash at his flat, the Crown was entitled to retain possession 
because the sergeant was its servant and he had acquired 
money by virtue of his position as servant, and although the 
master had not suffered any loss it was a case where the 
servant had unjustly enriched himself so that he should not 
be allowed to retain the money. 


In Gilbert v. Gilbert, on 12th May (The Times, 13th May), 
the Court of Appeal (the PrEsIDENT, BUCKNILL, L.J. and 
Wynn Parry, J.) held, allowing an appeal from an order of 
Mr. Commissioner Stewart, sitting at Leeds, that as a result 
of the change in the law effected by r. 8 of the Matrimonial 
Causes Rules, 1947 (that a document is now deemed to be 
served by registered post if so sent to the party to be served 
and if an acknowledgment of service in accordance with Form 4, 
of his identity and of his receipt of the document is returned 
to the petitioner’s solicitor or the petitioner at the address 
for service), an order. for costs could be made against a 
co-respondent, as distinct from a respondent, without the 
necessity of proving his signature or the acknowledgment of 
service of the petition. 


In Russell (Inspector of Taxes) v. Scott, on 13th May 
(The Times, 14th May), the House of Lords (Lord 
Simon, Lord Porter, Lord Stmonps, Lord NorMAND and 
Lord OaKsEy) held, on the construction of the scheme of 
Sched. A, that the respondent was, in connection with a 
sand-pit on his land, not carrying on a concern “of a 
like nature’ within the meaning of those words in No. III 
of r. 3 of the rules applicable to Sched. A of the Income Tax 
Act, 1918, and income tax was, therefore, not separately 
charged by reference to the profits made in the preceding year, 
but was only chargeable on the annual value of the land as 
a whole. 
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A SAFE SYSTEM OF WORKING 


It was laid down by the House of Lords in Wilsons & Clyde 
Coal Co. v. English (1937), 81 Sor. J. 700, that the common 
law duty of an employer towards his workmen is threefold : 
“first, to provide and maintain proper machinery, plant, 
appliances and works ; and secondly, to select properly skilled 
persons to manage and superintend the business ; and thirdly, 
to provide a proper system of working.” (The quotation is 
from Lord Maugham.) These duties rest directly on the 
employer; though he may delegate their performance to 
other persons, he is liable for any default on their part, and 
the defence of common employment cannot be raised. 

The duty to provide a safe system of working had not been 
generally appreciated in England before this decision. Since 
then, it has become common form, when a workman sues his 
employer at common law, to allege that the accident arose 
out of a defective system of working. Nevertheless, it cannot 
be suggested that every fault in working arrangements 
amounts to a defect in ‘‘ system ’’; and these claims require 
to be approached with great care. In English’s case the 
House of Lords did not have to decide the precise meaning of 
“system of work,”’ for a workman in a coal mine had been 
injured owing to the fact that the haulage trucks were running 
while he was walking away from the morning shift and the 
jury had decided that it was a faulty system to keep the 
haulage running at such a time. 

Lord Wright said, however: “ (The obligation) is not . . . 
broken by a mere misuse or failure to use proper plant and 
appliances due to the negligence of a fellow servant, or a mere 
temporary failure to keep in order or adjust plant or appliances, 
or a casual departure from the system of working, if these 
matters can be regarded as the casual negligence of the 
managers, foreman or other employees.” 

The practical problem is to decide on which side of the line 
a given case falls ; whether the accident was due to a faulty 
system, or to the casual negligence of a fellow workman. 

It might well have been thought, after the English case, 
that “system ’’ meant the permanent, settled organisation 
laid down by the employer and his immediate subordinates, 
and would not extend to matters which change daily. 
However, a number of cases arose on the loading and unloading 
of ships, where the method of work varies from day to day 
and even from hour to hour, according to the type of ship and 
cargo and the apparatus available. The leading case, Speed 
v. Thomas Swift & Co., Ltd. [1943] 1 K.B. 557, was 
decided by the Court of Appeal, but received the unqualified 
approval of the House of Lords in the later case of Colfar v. 
Coggins (Liverpool), Ltd. [1945] A.C. 197. 

In Speed v. Swift two of the ship’s derricks were working 
together in ‘‘ married gear,” that is, the falls of both derricks 
were joined together to lift the same load. One derrick arm 
was fixed in an outward position over a barge, to enable the 
load to be lifted vertically, and after the load had received 
the necessary lift it would be swung over into the hold by the 
operation of the other derrick. The empty hook caught in 
the ship’s rail and dislodged it, together with an adjacent 


piece of timber, into the barge where the plaintiff was working, 
and he sustained injuries. Evidence was given that, when 
working with “married gear,” the rail is not normally 
removed ; but further evidence was given, and accepted by 
the judge, that in the special circumstances of the case, viz., 
that the rail was loose and timber was lying beside it, the rail 
should have been removed. 

The Court of Appeal held, in the words of Lord Greene, M.R., 
that “the safety of a system must be considered in relation 
to . . . each particular job,” and that the employers were 
liable. In such work as loading ships, where the conditions 
of each job may be different, it is the duty of the employer 
to establish a safe system of working for each job, and, if he 
delegates this duty to the man on the spot, he will not escape 
responsibility. 

In Porter v. Port of Liverpool Stevedoring Co., Ltd. {1944| 
2 All E.R. 411, a wire leg was fitted on to a rope fall to lift 
certain cargo, since, if the rope had been used alone, it would 
have frayed against the hatch coamings. At a later stage, 
it became unnecessary to use the wire, but nevertheless it 
continued to be used, and finally broke away at the point 
where it was joined to the rope, with the result that the load 
fell and injured the plaintiff. Hilbery, J., held that there had 
been a failure to modify the system as required by changed 
circumstances. 

Lord Greene, M.R., said in Speed v. Swift that the system 
of working includes such things as the physical layout of the 
job, the sequence of work, warning notices, and the issue 
of special instructions. This list is fairly comprehensive but 
perhaps one might emphasise that, as shown by the decided 
cases, the layout of the job includes the choice and layout 
of apparatus. 

Colfar v. Coggins (already quoted) is a warning that a plea 
of defective system has its limitations. There a dock labourer 
was in the hold of a ship, stowing bags of salt. Bags were 
being lifted from a barge alongside by two derricks working 
in ‘‘ married gear,’ when the arm of the outer derrick, which 
was supposed to be fixed in an outward position, swung 
inward, and the bags were thrown into the hold, injuring the 
plaintiff. It was held that the accident was due to the 
“casual’’ negligence of a fellow servant, in failing to secure 
the rope holding the outer derrick arm, and the plaintiff was 
unsuccessful in his action. The House quoted with approval 
the distinction made by a Scottish judge between “ the 
practice and method adopted in carrying on the master’s 
business of which the master is presumed to be aware and 
the insufficiency of which he can guard against,”’ and“ isolated 
or day-to-day acts of the servant of which the master is not 
presumed to be aware and which he cannot guard against.”’ 

Other cases on the subject are Grantham v. New Zealand 
Shipping Co. (1940), 85 Sox. J. 22, and Lovell v. Blundells 
[1944] 1 K.B. 502, where the system was held to be 
defective ; and O’Melia v. Freight Conveyors, Ltd. [1940] 4 All 
E.R. 516, where the accident was due to casual negligence. 

J. H. M. 


TOWN AND COUNTRY PLANNING ACT, 1947 


SOME ORDERS 


Tare making by the Minister of Town and Country Planning 
af the Town and Country Planning (Use Classes) Order, 1948, 
(S.I. 1948 No. 954), the Town and Country Planning (Use 
Classes for Third Schedule Purposes) Order, 1948 (S.I. 1948 
No. 955), and the Town and Country Planning (General 
Development) Order, 1948 (S.I. 1948 No. 958), represents a 
substantial step in the filling out of the Town and Country 
Planning Act, 1947. These orders cover some 26 pages, 
so that this article can only give a brief explanation of them, 
though it is hoped to give more details later. The Ministry 
have themselves issued an Explanatory Memorandum on 
the two first-mentioned orders (H.M.S.O., 2d.). 


Although the last made, it will be convenient to deal with 
the General Development Order first. Section 12 of the Act 
requires development permission to be granted for any 
development after the appointed day, and s. 13 provides that 
the Minister shall by order provide for the grant of development 
permission, the permission to be granted by the order itself 
or by the local planning authority on application in accordance 
with the provisions of the order. The first thing then which 
the order does is itself to grant development permission (Art. 3) 
for some twenty-one classes of development detailed in the 
Schedule to it. For development in these classes, no applica- 
tion need generally be made to the local planning authority, 
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but the order does not exempt this development from payment 
of a development charge, though it is understood that certain 
classes of this development will be exempted from such 
payment by regulations yet to be made under s. 69 (2) (4) of 
the Act. 

The following is a brief summary of the permitted classes 
of most general interest :— 

Class I. Development, other than the erection of a 
house or garage, within the curtilage of a dwelling-house 
for the enjoyment thereof, no building to exceed 10 feet 
in height or 1,000 cubic feet in content. 

Class II. Gates and fences not over 7 feet high and not 
giving access to or abutting on a highway. 

Class III. Certain changes of use which will be described 
later. 

Class IV. Temporary user of unoccupied land for not 
more than 28 days a year. 

Class V. Use by members of recreational organisations 
holding a certificate of exemption under s. 269 of the 
Public Health Act, 1936. 

Class VI. Certain agricultural buildings, works and 
uses, but a permanent building must not exceed 300 square 
feet super or 13 feet in height, or be more than 510 feet from 
the principal farm buildings. 

Class VII. Buildings for forestry not exceeding 300 
square feet super or 13 feet in height. 

Class VIII. The provision of private ways, sidings 
and services for industrial purposes and of plant or machinery 
not exceeding 50 feet in height, or, if by replacement, the 
height of the plant replaced, and not substantially affecting 
the external appearance of the industrial undertaking 
concerned. 

Class IX. Repairs to private streets and ways. 

Class X. Repairs to services. 

Class XI. Restoration of war damage provided that no 
cubic content is increased nor the external appearance 
before damage materially altered. 

The remaining classes relate to development by local 
authorities, statutory undertakers and the like, and by 
mineral undertakers. 

No permission given by the order except Class XII 
authorises any access or alteration of access to a public 
highway except a pedestrian access to an unclassified road or 
the alteration of an agricultural access to a trunk or Class I or 
Class II road, and no such permission authorises development 
which may create danger on a public road, e.g., by obstruction 
of vision at a corner. 

The Minister or the local planning authority with his 
approval may specify areas where the automatic permissions 
in the order are not to apply (Art. 4). 

Secondly, the order deals with other development where 
application must be made to the local planning authority. 
It requires (Art. 5 (1)) that application be made in 
accordance with regulations under s. 102 (see S.I. 1948 
No. 711, noted at p. 224, ante). The authority are to give 
their decision, except in certain cases relating to minerals, 
within two months of receipt of the application, unless a 
trunk road is affected, when the period is three months 
(Art. 5 (3)). If no decision is given in time, the application 
is deemed to be refused. The time may be extended by 
agreement. If the authority gives a refusal or conditional 
permission, it must give the applicant the reasons for the 
decision (Art. 5 (4)). An appeal to the Minister may be made 
within twenty-eight days of the decision or the expiration of the 
appropriate period by giving notice of appeal to the Minister 
and notifying the local authority that an appeal has been 
made. No form of notice is prescribed, but the appellant 
must send to the Minister a copy (or two copies if the decision 
is a refusal, and an application to determine a development 
charge has been made to the Central Land Board) of the 
application, all plans, drawings and particulars, the decision, 
and all relevant correspondence with the authority (Art. 11). 

Turning now to the other two orders, which relate to uses 
as distinct from building and other operations, their place in 
the planning system must be described and it is convenient 


JOURNAL May 22, 1948 
for this purpose to take them in inverse order and deal 
initially with No. 955. This order is made under para. 6 of 
Pt. II of Sched. III to the Act. This Part specifies certain 
types of development included in the “ existing use ”’ of land 
for the purpose of assessing compensation for compulsory 
purchase and the restricted value of land in connection with 
claims for depreciation against the £300,000,000 fund. No 
development charge is payable for this development (s. 69 (2)). 
The development is, however, not exempt as such from the 
necessity of obtaining planning permission, though if permission 
is refused or made conditional, compensation must be paid 
(s. 20). Paragraph 6 provides that where land or buildings 
were used on Ist July, 1948 (or if unoccupied then, were last 
used since 7th January, 1937), for a purpose falling within any 
general class specified in an order made by the Minister, the 
use thereof for any other purpose falling in the same class, 
shall be included in the “ existing use.’’ The Minister has 
now in the order No. 955 defined these general classes. 

The other order, No. 954, is made under s. 12 (2) of the Act. 
The proviso to this subsection provides that certain operations 
and uses shall not be development for the purposes of the 
Act, and para. (f) of the proviso provides that in the case of 
buildings or other land used for a purpose of any class specified 
in an order made by the Minister under this paragraph, the 
use thereof for any other purpose in the same class shall not 
be development. The order No. 954 is the one made under 
this paragraph. As we shall see, the classes specified in the 
two orders are in fact the same, though they need not have 
been so, and it might be thought that one of them is super- 
fluous. This, however, is not so. The Sched. III order is 
concerned with valuation of land and any variation of the 
order would vary land values. It is obviously undesirable 
that land values should be varied by order of a Minister, and 
the Act provides (s. 111 (4)) that this order shall not be 
revoked or varied after Ist July, 1948. The s. 12 order may, 
however, be revoked or varied at any time; thus, while for 
the time being application will not have to be made for 
permission for development within any class, it may have to 
be in future, but if permission is then refused or made 
conditional, compensation will be payable under s. 20 of the 
Act owing to the Sched. III order remaining in operation. 
The s. 12 order does not come into operation until Ist July, 
1948, but the Sched. III order is already operative for 
compulsory purchase valuation. 

The classes are the same in both orders and are briefly 
as follows :— 

Class I. Use as a shop for any purpose except fried 
fish, tripe, the sale of pet animals or birds, or cats’ meat. 

Class II. ‘Use as an office for any purpose. 

Class III. Use as a light industrial building for any 
purpose. A light industry is one which could be carried on 
without detriment in a residential area. 

Class IV. Use as a general industrial building for any 
purpose. A general industry is one which is neither light 
nor special. 

Classes V-IX. Detail special industries. 

Classes X-X XII. Detail various uses, the uses in each 
class being of an allied nature, e.g., Class XIX use as 4 
theatre, a cinema or a music hall. 

The change of use is only free when it is within a class 
and not from class to class, even though the new class is 
less objectionable, but— 

(1) It will not be development, even if a change between 
classes, if it is not a material change (s. 12 (2)). What is 
the meaning of ‘“‘ material ’’ remains to be decided in the 
future. 

(2) Class III of the General Development Order gives 
planning permission to change from a fried fish, tripe, pets 
or cats’ meat shop to any type of shop, and from a general 
industrial building to a light industrial building, and it 
understood that these changes will be exempt from 
development charge. 

In conclusion it must be noted that change within the 
classes is only free of planning permission under the s. 12 (2) 
order, and, in effect, included in “ existing use’’ undef 
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the Sched. III order; if it is not contrary to a planning 
permission already granted. To take a practical example, 
in giving consent for the erection of a shop in 1938, the then 
interim development authority specified it was not to be used 
except as a bookshop. Planning permission would be 
required to use it as a greengrocery, the existing use for 
valuation purposes would be that as a bookshop (s. 76) and 
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presumably the applicant would not have the benefit of 
compensation under s. 20 if the application for the change 
was refused. If the authority had not specified the use, no 
permission for the change would have been required, and to 
stop it the authority would have had to take action under 
s. 26, and pay compensation under s. 27. 

R. N. D. H. 


TERMINOLOGY 


Ir is a matter for some regret that the terminology of company 
law has not been tidied up a little on the occasion of an 
amendment of the law. It is often very difficult to find out 
or remember exactly what a particular expression in the 
Companies Act means. These expressions are often ones 
which have been inserted in earlier Acts and have remained 
embedded like fossils in all the subsequent ones. The 
expressions that find their way in in these recent times, on 
the other hand, are apt to be fairly comprehensively defined. 

An example of this is the expression “‘ equity share capital,” 
a phrase which has in fact been used for many years now 
with a fairly distinct meaning. It has now got on the 
statute book in s. 18 of the Companies Act, 1947, which is the 
section which lays down the meaning of holding companies 
and subsidiaries, and in it ‘‘ equity share capital’ is defined 
to mean issued share capital excluding any part thereof 
which neither as respects dividends nor as respects capital 
carries any right to participate beyond a specified amount 
in a distribution. 

There are a number of words which are not so compre- 
hensively defined and the use of which is by no means clear ; 
for example, it is not easy to see what, if any, is the distinction 
between a body corporate and a corporation. 

In the Companies Act, 1929, both these words were used. 
For instance, a body corporate was one of the persons not 
qualified for appointment as auditor of a company or as 
liquidator or as receiver. ; 

On the other hand provision was contained in that Act 
for the representation of one corporation at the meeting of 
another corporation. That provision draws a distinction 
between corporations which are and which are not companies 
within the meaning of that Act, but the definition section 
does not refer either to “body corporate”’ or ‘‘corporation.”’ 

It seems likely that somebody searching for a distinction 
between the two expressions has at some time put forward 
the logical view that ‘‘ body corporate ’’ is included in the 
expression ‘‘ corporation,” but that this latter expression 
was a wider one comprising also a corporation sole. 

Such a construction, if accurate, would have done little 
harm under the provisions of the 1929 Act; it would have 
enabled, for example, a vicar who, as corporation sole, held 
shares in a company, to vote at meetings by a representative. 
It has, however, in the 1947 Act been thought necessary to 
make quite sure that corporations sole do not come into the 
picture at all. The definition section of this Act provides 
that both in the 1929 Act and in the 1947 Act references to a 
body corporate or to a corporation are to be construed as not 
including a corporation sole, but as including, and I propose 
to return to this point in a moment, a company incorporated 
outside Great Britain. The section also provides that 
references to a body corporate do not include a Scottish firm. 
It may be that one of the reasons why it was thought desirable 
to make sure that ‘‘ body corporate’’ did not include 
“corporation sole”’ was that if it did a company would, under 
Sched. III to the 1947 Act, cease to be an exempt private 
company if any of its shares were vested in a corporation sole. 

For the future, then, the suggested distinction between a 

y corporate and a corporation can no longer be valid, 
and the words appear to be interchangeable ; and if this is in 
fact the case, it would have considerably simplified matters 
if one of them could have been dropped out of the Act and 
substituted by the other. 


One part of the 1929 Act which is rather unsatisfactory as 
regards terminology is to be found in those somewhat 
unfamiliar provisions towards the end dealing with companies 
other than those formed simply under the Companies Acts, 
and the position is similar, though not exactly the same, 
under the new Bill. Before noticing those provisions, however, 
it should be noted that the definition of the word “ company,’’ 
perhaps not unnaturally, is the same in both the Act and the 
Bill. ‘‘ Company ”’ is defined to mean a company formed and 
registered under the relevant Act or an existing company, 
and that in its turn is defined to mean a company formed and 
registered under the Joint Stock Companies Acts, the 
Companies Act, 1862, the Companies (Consolidation) Act, 
1908, or in the case of the Bill, the Companies Act, 1929, 
but does not include a company registered under those 
enactments in Northern Ireland or Eire. In their turn, the 
Joint Stock Companies Acts are defined, but it is not necessary 
for our present purposes to pursue the definition any further. 

Part VII of the Bill corresponds to Pt. VIII of the 1929 Act, 
and deals with the application of the Act to companies 
formed or registered under former Acts. The first section 
of this Part deals with the application to existing companies, 
the definition of which has been referred to above, but the 
marginal note incorrectly describes it as dealing with the 
application to companies formed and registered under former 
Companies Acts, which, as will be noted, are not the only 
kinds of companies which are defined as existing companies. 

The difficulties of safely finding one’s way through this 
maze of names and descriptions is well illustrated by the 
fact that when the draftsman of the 1947 Act wanted in 
s. 30 (7) to refer to existing companies registered before 1947, 
he did in fact refer to companies registered under the 1929 
Act, which, as was pointed out in an earlier article, would 
not include companies registered under earlier Companies Acts. 
That this was an error is shown by cl. -#85 (7) of the Bill, 
which claims to reproduce the provisions of the 1947 Act, 
and the reference there is to companies first registered before 
the beginning of 1947, which presumably means existing 
companies registered before that date. 

Part VIII of the Bill deals with companies not- formed 
under the Act but authorised to register thereunder and, 
therefore, must be dealing with companies that are unregistered: 
in other words in this connection the word “ company ”’ has 
a significance different from that which it bears elsewhere in 
the Act. Though that Part deals, but is not expressed to deal, 
with unregistered companies, the next Part is entitled ‘“Winding 
up of Unregistered Companies.” In this Part, however, 
the expression is for the purposes of the Part defined as 
including a great variety of organisations covering a wider 
area than the kinds of body or organisations dealt with in the 
preceding Part. 

Clause 400, replacing s. 338 (2) of the 1929 Act, deals with 
the winding up of a company incorporated outside Great 
Britain which has been carrying on business in Great Britain, 
and ceases to carry on business in Great britain. That 
follows the wording of the Act, but in the marginal note is 
to be found the expression “ oversea company ”’ and then in 
the first clause of Pt. X, which is expressed to deal with 
companies incorporated outside Great Britain which have 
a place of business within Great Britain, those companies 
are described in the Bill as ‘‘ oversea companies.” This 
expression replaces in the equivalent provision of the 1929 
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Act the longer and descriptive way of referring to such 
companies, and the expression ‘‘ oversea company” is 
obviously convenient, and is frequently used throughout the 
rest of that Part. 

It will thus be seen that the same organisation may be a 
body corporate, a corporation, an oversea company, and 
an unregistered company. It is probably inevitable that the 
areas covered by all these and similar descriptions should 


A Conveyancer’s Diary 





DIRECTIONS 


TESTAMENTARY directions that a beneficiary shall settle other 
property on trusts corresponding to those declared concerning 
property given by the will to that beneficiary are not now so 
common as they were in the hey-day of Victorian prosperity, 
but when they do appear they call for extraordinary care on 
the part of the draftsman. It is, therefore, as well to appreciate 
some of the pitfalls which must be avoided if the beneficiary 
is not to forfeit the interest he receives under the will. The 
usual case is one where a testator settles a legacy or a share 
of residue on a child, and then proceeds to direct that the 
child shall, within a stated period after his death, settle some 
other property to which the child is entitled on trusts 
corresponding, as nearly as may be possible, with the trusts 
declared concerning the settled legacy or share in the will, on 
pain of forfeiting all interests under the will if no such settle- 
ment is executed. A common, and useless, embroidery on 
this conveyancing device is a further direction that any such 
settlement should be executed to the satisfaction of testa- 
mentary trustees ; useless, in my opinion, because it confers 
an apparent discretion on the trustees which, strictly, they 
can do nothing to exercise. 

The leading case on this subject is Inland Revenue 
Commisstoners v. Raphael {1935| A.C. 96. In the events 
which happened, the testator left his residuary estate to his 
son, and by a later clause of the will directed his trustees to 
retain the residue and to hold it on trust for the son for life, 
and after his death on certain trusts for the son’s issue. The 
will provided that if a child of the testator should not have 
any child who should attain a vested interest in the child’s 
portion, then, subject to the child’s interest, the portion 
should be dealt with “ as if such child had died in the testator’s 
lifetime without leaving any child living at the testator’s 
death.’ By a further clause, after reciting that the testator’s 
children might become entitled on his death to funds subject 
to certain family settlements, the testator directed that each 
child of his should, within six months of his death, settle any 
such interests in the settlement funds, and should ‘‘ make 
such settlement to the satisfaction of the testator’s trustees 
and so far as possible on the lines of the settlement {concerning 
the interests settled by the will in favour of the children] so 
far as applicable,’ with one permitted modification which is 
not material. The testator finally provided that if any child 
of his should fail to comply with this direction, his or her 
portion should be forfeited and his will should take effect as 
if such child had died in the testator’s lifetime without leaving 
any issue living at the testator’s death. As a result of this 
provision, on the failure of the son to comply with the 
direction to settle his own property, the residue in effect 
would have gone to the only other child, a daughter. 

On the testator’s death the son did, in fact, become entitled 
in reversion to certain interests under the family settlements, 
and he proceeded to settle these in compliance with the 
direction in the will. The settlement was made between the 
son (who was one of the trustees of his father’s will) and the 
other such trustees, and it recited or referred to all the 
relevant provisions of the will. It was further recited that 
the son desired to settle the property thereby settled, that the 
deed of settlement had been prepared in order to effectuate 
the son’s desire to settle his interests under the family settle- 
ments in accordance with the direction to that effect contained 
in the will, and that the trustees of the testator’s will signified 
their satisfaction with the transaction by being parties to, 
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overlap, but it would be at least possible to define the classes 
in a rather more intelligible way. Until that is done, it will 
nearly always be necessary when dealing with any association 
other than a company formed and registered under the 
Companies Acts to investigate fairly closely which if any of 
the provisions of the Companies Act apply to it and in what 
circumstances. 

S. 


TO SETTLE 


and executing, the deed of settlement. These recitals made 
it abundantly clear that the son’s only purpose in executing 
the settlement was a desire to comply with the testator’s 
direction. The settlement provided that if the son should not 
have any child who should attain a vested interest in the 
funds subject to the settlement, the funds should be dealt 
with (subject to an immaterial exception) “ as if the son had 
died in the lifetime of the testator without leaving any 
children living at the death of the testator.” 

No doubts arose as to the adequacy of this instrument in 
satisfying the direction in the will until the son’s death some 
years later, when the question arose in relation to a claim to 
recover death duties paid on his death on the footing that 
the son had forfeited his interest in the residue under his 
father’s will. The course of the proceedings was somewhat 
peculiar, but the question turned entirely on the construction 
of the two relevant instruments (the will and the settlement), 
and on this question neither the courts below nor the House 
of Lords had any doubts ; the son’s settlement was not on 
the lines of the trusts in the testator’s will, and there had, in 
consequence, been a forfeiture of the son’s interest in residue 
under the will. This result is superficially surprising, in that 
the wording adopted in the settlement appears at first glance 
to be identical with that used by the testator. There is, 
however, a vital difference ; the testator, when he used that 
language, was settling the son’s portion under the will, whereas 
the son was settling his interests under the family settlements. 
On the hypothesis that the son had died in the testator’s 
lifetime without leaving any child living at the testator’s 
death, the son’s portion under the will would go under the 
provisions of the will; but on a similar hypothesis the 
interests under the family settlements settled by the son 
would, in fact, go as on a resulting trust in favour of the son. 
In these circumstances there was no doubt that the direction 
in the will had not been carried out in the settlement, and the 
case forms an object lesson of the dangers inherent in any 
attempt to mould one set of trusts on the exact lines of 
another. 

It was argued that, even on this footing, the direction in 
the will had been carried out, in that the settlement had been 
executed to the satisfaction of the trustees. The House of 
Lords rejected this argument, holding that the requirements 
of the will were cumulative, and not alternative, that is to 
say, that forfeiture could only be avoided if the settlement 
trusts corresponded with the will trusts and the trustees were 
satisfied with the settlement. 

The only real safeguard against any possibility of forfeiture 
in a case such as this seems to lie in framing the dependent 
settlement strictly by reference to the instrument which 
directs the settlement. There is a form on these lines in 
Key and Elphinstone (14th ed., vol. 2, p. 802), and its 
adoption should be a matter of universal policy. However 
carefully trusts may be transcribed, there is always room for 
error. In J.R.C. v. Raphael, supra, the draftsman’s slip was, 
as a matter of fact, a means of saving a considerable sum in 
estate duties, but it is not likely that so fortuitous a benefit 
will recur if his example is followed by others. An irate client 
on the doorstep is a much more likely result. 

* * * * * 

I had insufficient space last week to raise one or two further 
points which have struck me in connection with the Finance 
(No. 2) Bill. The first concerns the position of a person who 
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has purchased a reversionary interest under a will or settle- 
ment. I have already suggested that, by reason of cl. 56 (2) 
of the Bill, a liability to make provision for the special 
contribution may attach to the interest of a remainderman 
under a trust, if any person who had a life interest in the trust 
property during the year 1947-48 is chargeable to the contribu- 
tion as an individual. If the remainderman has sold his life 
interest, the liability will apparently fall to be borne by the 
purchaser, for there is nothing in the Bill to save him from 
the liability. I think it would be an act of justice if provision 
were made to meet the case of any person who has purchased 
any interest in remainder or reversion under a trust, if the 
purchase was completed before the imposition of the special 
contribution was announced. 

A further point is the absence of all mention of foreign 
trusts in the Bill. It is, of course, quite impracticable to 
impose a levy on the capital of any trust which is controlled 
by a foreign code of law not permitting recourse to capital, 


Landlord and Tenant Notebook 


SURRENDER 


Most of our text-books contain statements to the effect that 
an agreement between tenant and landlord to give up and 
accept possession at a future date is not a surrender. When it 
comes to the question whether effect can be given to such an 
agreement in any way, however, language becomes usually 
either vague or guarded or both. It may be useful to examine 
the sources of the proposition that there cannot be an agree- 
ment for the term to cease, or for a surrender to take effect, 
in futuro—a proposition which seems at variance with 
common sense. 

It will be found that decisions of the Exchequer Chamber 
in which Baron Parke sat in and about the eighteen thirties 
are largely responsible, the learned baron’s views often being 
couched in forceful language used in the course of judgment 
or in observations to counsel in the course of their argument. 
It will also be found that very little reasoning supports the 
statements uttered: “ .. . but this is an agreement for it 
the term! to cease in futuro ’’ seems to dispose of the matter 
in Weddell v. Capes (1836), 1 M. & W. 50; “I am very 
strongly of opinion that there cannot be a surrender to take 
place in futuro,” is a similar ex cathedra pronouncement, with 
which the judgment in Doe d. Murrell v. Milward (1838), 
3M. & W. 328, opens. I cannot help thinking that too much 
importance has been attached to these utterances and wishing 
that someone with a mind like that of the youthful Bentham, 
who was so completely unimpressed by the greatness of 
Blackstone, would challenge them directly. 

The facts of Weddell v. Capes were that the owners of an 
agricultural estate proposed to sell it if they could get what 
they wanted for it, and failing that, to divide it. They signed 
an agreement to this effect in May, 1831, naming dates for 
the events. The principal tenant joined in and agreed to 
accept £100 as a remuneration for his losses on giving up 
possession of his farm at Michaelmas, and agreed so to give 
up possession. No sale was effected, and new arrangements 
were then made as the result of which the tenant stayed on 
till March, 1832. He sued for the £100 and obtained a verdict 
at first instance. He failed to hold it. The argument 
advanced against him was ‘‘ a surrender must pass a present 
interest,’ and Parke, 1., acceded to this in the terms cited in 
my second paragraph. The learned baron added: “ Besides, 
itis to be given up at Michaelmas if the plaintiff is paid £100 ; 
how can it possibly operate as a surrender until that is paid ? ”’ 
which seems more appropriate to a claim by the landlords for 
failure to give up possession rather than to one by the tenant 
for his agreed remuneration. Later, however, when he 
observes “ both the days fixed for sale and partition are 
antecedent to the day for giving up possession,”’ the reasoning 
seems more intelligible, and the ratio decidendi may well have 
been that the agreement by which the plaintiff had been 
permitted to remain in occupation till March did not expressly 
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but cases will certainly arise where the receipt of income from 
a foreign trust, the capital of which is exempt, will produce 
anomalies. A life tenant under a foreign trust will have the 
contribution assessed with reference to his receipts of income 
under the trust, but with no possibility of paying it out of the 
capital of the trust. The result may be penury for a con- 
siderable period. And what will the effect of cl. 56 (2) be 
(if any) in a case where A is the life tenant under a foreign 
trust and B and C are entitled in remainder, if A and B are 
domiciled in the United Kingdom, and C is not? A pays 
the contribution in respect of his life interest out of his own 
pocket ; will his estate have a right of contribution against B 
when his interest falls into possession ? On problems such as 
this the artificial analogy with estate duty introduced in 
cl. 56 (2) appears to break down, and this only serves to 
reinforce my suspicion that legislation by reference to 
hypothetical cases is a fruitful parent of litigation. 


IN FUTURO 


or impliedly preserve any right to remuneration for losses. 
Later still, he does at last suggest a reason for the proposition 
that there can be no surrender im futuro: ‘ How can you 
tell on 11th May who is to be the person in whose estate the 
term will merge on 11th October ?’’ All that the plaintiff's 
counsel appears to have been able to reply was that this 
would ‘“ be determined by matter subsequent,’’ whereupon 
Parke, B., cited Coke’s definition of a surrender: “ the 
yielding up of an estate for life or yeares to him that hath an 
immediate estate in reversion or remainder, wherein the estate 
for life or yeares may drowne by mutuall agreement betweene 
them ’”’ (Institutes, sec. 636). One would have thought that 
an agreement to surrender at a future date was no more 
objectionable than an agreement to grant or accept a lease to 
commence at a future date, which is not invalid by reason of 
the impossibility of knowing, say, whether the parties will 
then be alive. 

Doe d. Murrell v. Milward is mostly heard of nowadays as 
an authority for the proposition that a bad notice cannot be 
cured. It was the tenants who gave notice, which turned out 
to expire on the wrong day, and who were held to be entitled 
to stay on because “ there cannot be a surrender to take 
place in futuro.’ The decision could be supported by pointing 
to the absence of the elements of an agreement. 

Another authority sometimes cited on these occasions is 
that of Lord Ellenborough in Coupland v. Maynard (1810), 
12 East 134. An insolvent innkeeper agreed to assign his 
tenancy to a trustee, together with his stock and effects, 
which were to be valued; he was adjudicated a bankrupt 
before the valuation was made ; the assignees in bankruptcy 
then made an agreement with the landlords by which the 
latter agreed to accept possession of the premises, and accept 
the valuation, and give the plaintiffs their promissory note 
for the amount. The valuation was not made in time, and 
the innkeeper never went out of possession. While it is 
correct that the surrender was “ to take place i futuro,” it is 
perfectly clear that that was not the reason for the learned 
chief justice’s holding that it could not be enforced. ‘‘ Though 
the word condition be not used in the indentures, it is in effect 
an agreement to surrender on condition, and that condition 
was not executed. The consequence is, that the tenancy 
continued to subsist . ” Thus the agreement was 
construed like any other agreement and Coke’s definition was 
not mentioned. 

Nor was it mentioned when, at the turn of the century, a 
Divisional Court had occasion to deal with a straightforward 
agreement in Fenner v. Blake (1900| 1 Q.B. 426. A yearly 
tenant, holding from Lady Day, asked his landlord, in 
December, 1898, to release him. They agreed that the 
tenancy should terminate next Midsummer unless another 
tenant were found before then. A notice board was put up 
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stating that the premises were to be let. In February the 
landlord contracted to sell the house with vacant possession 
on 24th June. The tenant refused to go, and the plaintiff 
sued for possession and won. The decision of the county 
court judge was upheld. The absence of writing turned out 
to be more of an obstacle than the executory nature of the 
agreement, but the court held (1) that in effect the agreement 
had been varied by parol, a change being made in the 
habendum, and (2) that the tenant, having agreed to give up 
possession in June, assented to the sale, and was thereby 
estopped from saying that the tenancy was other than that 
upon the footing on which he allowed the property to be sold. 


LOOKING BACK 
HERE is a glimpse of Bow Street early in Queen Victoria’s 
reign, On 22nd May, 1838, “ George Gregory, a coachman in 
the service of a gentleman residing at Clapham, was. . . brought 
in custody before Sir F. Roe, charged with causing an obstruction 
amongst the carriages which were proceeding, on Thursday last, 
from St. James’s Palace on the occasion of Her Majesty’s birthday. 
He was also charged with assaulting two police constables in the 
execution of their duty. It appeared from the evidence of 
three police constables that . . . they endeavoured to turn the 
horses towards an opening which had been made leading to 
Regent Street, when the defendant, who appeared very much 
excited, left off lashing his horses and began to flog the constables 
in a very brutal manner.” He was ordered to pay 50s. or be 
imprisoned for one month. ‘“ Richard Anthony, coachman to 
General Champney, was then placed at the bar, charged under 
nearly similar circumstances. In this case it appeared that the 
defendant, who was driving his master’s carriage, insisted upon 
forcing through the line of vehicles kept by the police, instead of 
joining the rank and waiting for his turn to take up at the Palace. 
His horses were consequently stopped, when he began cursing and 
swearing like a trooper, and when made to fall back and take his 
proper station he broke again from the rank, upon which two 
constables interfered, when he struck at them violently with his 
whip.”” He was fined £5 with the alternative of two months’ 
imprisonment, 
THE DEATH PENALTY 

THE controversy on capital punishment continues and, so far as 
one can judge from conversation, the consensus of opinion in the 
legal profession appears to be against the suspension of the death 
penalty but in favour of the recognition of degrees of murder so 
as to retain the gallows only as the ultima ratio. This would seem 
to coincide with the general public feeling on the subject and to 
confirm Lord Goddard’s contention that in each generation 
lawyers are no more reactionary than anybody else. This 
he observed in the course of his recent speech in the House of Lords 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLIciToRS’ JOURNAL] 


“ Solicitors and the Stock Exchange ” 


Sir,—‘‘ A Country Solicitor,” to whose letter in the Scots Law 
Times you refer in your first “‘ Current Topic ”’ of the 15th May, 
is trying to put the clock back over sixty years. i 

The Stock Exchanges have grown into a separate profession 
to answer a public need. Knowledge based on information 
from all over the world is required for the proper exercise of 
this profession. It is available to stockbrokers and stock-jobbers 


through the specialised organisation they have evolved. 
Solicitors not having any means of establishing such an 


organisation separately cannot render similar service. 

We rightly condemn the idea of secret commissions. The 
idea that one profession should share in the fees charged by 
others is wrong. Each profession is entitled to reasonable 
remuneration for the services it renders. 

Such suggestions as those made by ‘‘ A Country Solicitor ”’ 
arise from two main causes : (i) The basis of solicitors’ remunera- 
tion no longer reflects the services which the profession renders 
to the public and is urgently in need of revision ; {ii) the steady 
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This decision, while criticised as regards the requirements 
in point of form, certainly suggests that as regards substance 
the idea that a surrender to take place at a future date can 
give rise to no rights and obligations at all is untenable. 
Only, a word of warning to those concerned with controlled 
property may not be amiss: it must be remembered that 
courts have no jurisdiction to make orders for possession 
against tenants of such property in occupation unless certain 
conditions are fulfilled, and these do not include agreement 
to surrender (see Standingford v. Bruce [1926] 1 K.B. 466 (C.A.)). 


R. B. 








in connection with his reference to Lord Chief Justice Ellen- 
borough’s opposition to Sir Samuel Komilly’s attempts to mitigate 
the penal code. Asa matter of fact the nature of that opposition 
is not generally understood to-day, for even in his time relatively 
iew of those condemned to death were actually executed and his 
argument was for leaving the matter in the discretion of the 
judges. This is what he said in his speech on Romilly’s Bill in 
1810 to abolish the death penalty for stealing to the value of 
5s. in a shop: “ After all that has been stated in favour of this 
speculative humanity, it must be admitted that the law as it 
stands is but seldom carried into execution and yet it ceases not 
to hold out that terror, which alone will be sufficient to prevent 
the frequent commission of the offence... Retaining the terror 
and leaving the execution uncertain and dependent on circum- 
stances which may aggravate or mitigate the enormity of the 
crime does not prove the severity of any criminal law ; whereas 
to remove that salutary dread of punishment would produce 
injury to the criminal and break down the barrier which prevents 
the frequent commission of crime.”’ 


THE LITTLE MAN 

Ir is perhaps not unamusing to see how old is the parliamentary 
device of invoking the interest of ‘ the little man” for Lord 
Ellenborough continues to say that the next thing may be a 
proposal to abolish the death penalty for stealing 5s. in a dwelling- 
house, no person being therein, ‘“‘a law, your lordships must 
know, on the severity of which, and the application of it, stands 
the security of every poor cottager who goes out to his daily 
labour. He, my lords, can leave no one behind to watch his 
little dwelling and preserve it from the attacks of lawless 
plunderers ; confident in the protection of the laws of the land, 
he cheerfully pursues his daily labours, trusting that on his return 
he shall find all his property safe and unmolested. Repeal this 
law and see the contrast: no man can trust himself for an hour 
out of doors without the most alarming apprehensions that on 
his return every vestige of his property will be swept away by the 
hardened robber.”’ The Bill was rejected—11 votes to 31. 


encroachment by banks, insurance and other companies on what 
is properly a professional sphere. 

The Law Society in conjunction with the provincial law socicties 
has the first matter in hand. It should be helped with 
constructive suggestions. 

The second trouble could to a considerable extent be met by 
solicitors forming their own “ Solicitors’ Executor and Trustee 
Corporation.”’ 

I believe that the time is over-ripe for this step and that 
many members of the profession would welcome it. It would, 
of course, need the support of The Law Society. The first 
move, however, should come from the members of the profession. 
If a substantial number of solicitors are sufficiently interested 
I would be prepared to undertake some of the preliminary work 
and in this way find out what sort of backing there would be 
before the Council was asked to commit itself to the proposal. 


London, W.1. ‘‘ CLERICUS.” 


OBITUARY 


Mr. A. E. HEWITT 
Mr. Alfred Ernest Hewitt, solicitor, of Messrs. Teasdale, 
Hewitt & Holden, of York, died on 30th April, aged sixty-two. 
He was admitted in 1907. 
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NOTES OF CASES 


HOUSE OF LORDS 
WORKMEN’S COMPENSATION: MEDICAL REFEREE’S 
CERTIFICATE AND CLAIM BY DEPENDANTS 
Huxley v. Wharncliffe Woodmoor Colliery Co., Ltd. 
Lord Thankerton, Lord Porter, Lord Uthwatt, Lord du Parcq 
and Lord Oaksey 
19th March, 1948 

Appeal from the Court of Appeal (1946), 90 Sor. J. 584. 

A workman was certified by a certifying surgeon to be suffering 
from a certain disease mentioned in Sched. III to the Workmen’s 
Compensation Act, 1925. On the employers’ appeal, the medical 
referee certified that he was suffering from no such disease. 
The workman having died some months later, his widow claimed 
compensation from the employers on the basis that the workman 
had died of the disease in question. It was agreed that the 
disease had not been contracted after the date of the medical 
referee’s certificate. The county court judge considered the 
medical referee’s certificate conclusive, and awarded for the 
employers. The widow appealed. The Court of Appeal (Scott, 
L.J., dissenting) upheld that decision. The widow now appealed. 
By s. 43 of the Act of 1925, which provides for matters to be 
certified by a certifying surgeon with reference to a compensation 
claim by a workman suffering from an industrial disease, “‘ . . . 
(f) if an employer or a workman is aggrieved by the action of a 
certifying . surgeon in giving or refusing ...a 
certificate of disablement . . the matter shall... be 
referred to a medical referee, whose decision shall be final . FP 
The House took time for consideration. 

LorD THANKERTON—the other noble Lords concurring—said 
that, whereas under s. 43 (1) the workman could not proceed 
until he had obtained a certificate of disablement, the dependants 
had no such proceeding available to them, but must prove that 
the death was due to a scheduled disease. The procedure of 
appeal under s. 43 (1) (f) was, therefore, equally unavailable to 
them. Dependants had, like the workman himself, to prove 
that the disease was due to the nature of hisemployment. That 
fact was not within the surgeon’s duty of certification. No 
authority had been cited for the employers’ contention that the 
proceedings under para (f) bound dependants, who were not 
there mentioned. In his (his lordship’s) opinion, the provision 
that the referee’s certificate was final merely meant that there 
was no further appeal; such an appeal could only have been 
taken by the employer or the workman: it had no reference to 
dependants. Paragraph (f) was not applicable to the quite 
separate proceedings by dependants based on an independent right. 
He did not agree with the Court of Appeal that s. 43 (2) had 
any bearing on the matter, since it was concerned with the 
separate matter of date of disablement. Appeal allowed. 

APPEARANCES: Beney, K.C., and Withers Payne (Corbin, 
Greener & Cook, for Raley & Sons, Barnsley); Fenwick, K.C., 
and Stanley-Price (Johnson, Weatherall and Sturt, for Parker, 


Rhodes, Cockburn & Co., Rotherham). 
[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
LANDLORD AND TENANT: COVENANT RUNNING WITH 
LAND 
Breams Property Investment Company, Ltd. v. Stroulger 
and Others 
Scott, Bucknill and Asquith, L.JJ. 

Appeals from Oliver, J. 

The landlords of a building in London had duly terminated 
three tenancies, held by the defendants, of premises within 
the building with a view to increasing the rents. Correspondence 
between the landlords’ agents and the three tenants (who were all 
represented by the same solicitors) resulted in the landlords’ 
agreeing, subject to certain conditions, not to serve notice to 
quit in accordance with the agreements for three years from the 
beginning of the new tenancies, unless they required the premises 
for their own use and occupation. The correspondence resulting 
in that arrangement was intended to apply to all three tenancy 
agreements but in fact only resulted in incorporation of a clause 
to that effect in one of them. While these negotiations were 
proceeding, the landlords sold their interest in the whole building to 
the plaintiffs, who, shortly afterwards, gave the three tenants three 
months’ notice to quit in accordance with tenancy agreements apart 
from the special covenant, of which the plaintiffs had not been 
told. The plaintiffs brought action for possession against the 
three tenants. Oliver, J., made orders for possession and the 
tenants appealed. (Cur. adv. vult.) 
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Scott, L.J., ina judgment read by BuckNILt, L.J., said that 
the special clause was not, as the plaintiffs contended, void as 
being repugnant to the tenancy granted. It was merely an 
additional condition, for it not only left the landlords free to 
regain possession for their own occupation, but was inoperative 
if the tenant committed a breach of covenant. Next, the term 
in question, which was a limitation on or condition precedent 
to the right to give the tenant notice to quit, was accordingly 
contrary to the plaintiff's contention, a ‘condition with 
reference to the subject matter of the lease’’ within the 
meaning of s. 142 (1) of the Law of Property Act, 1925, and, 
by virtue of that subsection therefore ran with the land so as 
to bind the new landlords though they had had no notice of it. 
As for the two agreements in which the condition was {not 
actually incorporated, taken together with the correspondence 
between the parties, they nevertheless constituted an instru- 
ment in which the covenant in question was contained within 
the meaning of s. 6 (2) of the Act of 1925. The covenant 
was thus operative in law. In any event it would have been 
operative in equity since specific performance would have been 
decreed, with resultant drawing up of an agreement embodying 
the term in question. The notices to quit were accordingly 
invalid. Appeals allowed. 

BUcKNILL and AsguitH, L.JJ., agreed. 

APPEARANCES : Holroyd Pearce, K.C., and F. D. L. McIntyre 
(Griffinhoofe & Brewster); Beney, K.C., and S. Terrell (Kenneth 
Brown, Baker, Baker). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


DESERTION: WIFE’S OFFER TO RETURN 
Barrett v. Barrett 

Tucker and Evershed, L.JJ., and Hodson, J. 

Appeal from Mr. Commissioner Carthew. 


The appellant husband and the respondent, his wife, were 
living with their three daughters in the matrimonial home in a 
suburb of London during 1941 when aerial bombardment was 
in progress. Owing to friction between father and daughters, 
the mother removed herself with her daughters and most of the 
furniture to another house nearby. The wife was willing to 
accede to the husband’s request to her to return provided that 
the daughters might return with her.. The husband was unwilling 
to have them back and, the wife having refused to return without 
them, he petitioned for divorce, alleging that his wife had deserted 
him. The Commissioner held that the husband had attached to 
his acceptance of the wife’s offer to return a condition which was 
unreasonable, and that the desertion of which she was guilty 
in leaving him accordingly did not continue. He therefore 
dismissed the petition. The husband now appealed. 


Tucker, L.J.—EvERSHED, L.J., and Hopson, J., agreeing—re- 
ferred to French-Brewster v. French-Brewster (1889), 62 L.T. 609, at 
p. 611, and to Cohen v. Cohen [1940] A.C. 63%, at p. 645, and said 
that the matter was difficult to decide because it was a border- 
line case. He was, however, of opinion that the Commissioner 
had decided rightly. The evidence did not establish that the 
daughters’ conduct in the matrimonial home was such as to 
justify a reasonable father in excluding them. Moreover, 
having regard to the undesirability of leaving three young girls 
without parental care in the conditions obtaining in London 
in 1941, of which the court was entitled to take judicial notice, 
the mother’s refusal to return to the matrimonial home without 
them was reasonable. She was, therefore, not guilty of desertion. 

Appeal dismissed. 

APPEARANCES: William Latey (Corbin, Greener & Cook) ; 


T. M. Figgis (Collyer-Bristow & Co.). 
(Reported by R. C. Catsukrn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
WILL: GIFT TO EMPLOYEES 
In re Marryatt ; Westminster Bank, Ltd. v. Hobcroft 
Jenkins, J. 20th February, 1948 


Adjourned summons. 


The testator made his will in December, 1938, when he was 
sixty-eight. He died on 22nd June, 1944. A clause of the will 
read: ‘I bequeath to each employee of MP, Ltd... . who 
shall have been in the service of such company at my death for 
a period of 5 years and upwards and shall not then be under 
notice . . . to quit . . . the sum of £10 for each year of such 
service in excess of 5 years but not exceeding . . . in any one case 
... £200.” The testator formed the company in February, 
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1933, to take over the business he had carried on under the style 
of “MP.” The summons was taken out to decide a number 
of questions : (a) whether, to qualify for a legacy, the employee 
must have been in the company’s employment at the testator’s 
death ; (b) whether service with the testator before the formation 
of the company was to count; (c) whether qualifying service 
was to be continuous service for five years and upwards or whether 
it could be broken periods aggregating five years or more; 
(d) whether time spent on war service was to count ; (e) whether 
certain apprentices, originally taken by the testator, who 
continued their work with the company after its formation, 
could qualify. 

JENKINS, J., said that the answer to (a) must be negative ; 
it could not have been the intention to include employees who 
had left before the testator’s death while excluding employees 
still in service but under notice. Regarding (b), to answer in 
the affirmative would be to place a special interpretation on the 
words by reference to extrinsic evidence; here no ambiguity 
arose on the application of the facts to the will; the words were 
capable of application accurately to the facts of the case, and the 
answer must be negative. Regarding (c), In ve Lawson [1914] 
1 Ch. 682 was in favour of continuity, as was Tyler v. London 
and India Docks Joint Committee (1892), 9 T.L.R. 11, while 
In ve Drake [1921] 2 Ch. 99 was to the contrary. The require- 
ment of service for ‘‘ a period ”’ which was present also in Tyler’s 
case, but absent in the others, reinforced the argument in favour 
of continuity. The answer must be affirmative. Regarding 
(d), there were a number of authorities to consider: In re Drake, 
supra, Marshall v. Glanville [1917] 2 K.B. 87, In re Cole [1919] 
1 Ch. 218 and Jn re Feather [1945] Ch. 343. The general rule 
was that where an employee left his employment for military 
or other full-time service he ceased to be in the service of his 
employer, in the absence of any particular facts. There were 
no facts beyond that the company was willing to take back 
its former employees, and the answer must be negative. As 
regards (e), the apprentices were de facto in the company’s service 
though the testator was legally their master. After considering 
Halsbury, vol. 34, paras. 560 and 1138, and Pomphrey v. Southwark 
Press [1901' 1 K.B. 86, it appeared to be right to answer in the 
affirmative. 

APPEARANCES: Wainterbotham ; Wilfrid Hunt, Hubert Rose, 
Danckwerts (Bentleys, Stokes & Lowless, for D. G. Verney, Brandreth 
and Iles, Southend-on-Sea ; Bulcraig & Davis). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


BUILDING LICENCE: PRICE EXCEEDED 
Modern Housing (Leicester), Ltd., and Another v. Gunning 
Lord Goddard, C.J., Humphreys and Pritchard, JJ. 
13th April, 1948 

Case stated by Leicestershire justices. 

The appellants, a company of builders, and one of their directors, 
obtained from the local authority a licence under the Building 
Materials and Housing Act, 1945, for the construction of a block 
of twenty houses. They attached to their application for the 
licence a block plan showing the layout of the twenty proposed 
houses. One in particular was shown to consist of a house with 
a small front garden, a larger back garden, and a narrow strip 
at the side of the house leading from the road and front garden 
to a part of the back garden marked on the plan as the site of a 
proposed garage. The builders did not in fact intend to build a 
garage. In granting the building licence for the house and 
building as shown on the plans, the local authority stipulated 
that the sale price was not to exceed £1,140. In fact the builders 
entered into a contract to sell the house freehold, with what was 
described as “‘an extra plot co-extensive to the gable’, that 
being, in fact, the strip leading from the road to the site for the 
proposed garage, for £1,140 and /60 respectively. The justices 
held that that was a sale for £1,200 and in excess of the 
permitted price, and convicted the appellants. 


LorpD GopparD, C.J., giving the judgment of the court, said 
that the appellants, by charging £1,140 for the house and plot 
as shown on the plan attached to the licence, but reserving a 
small part of it and charging an extra {60 for it, were selling 
in excess of the price permitted by the licence and were thus 
guilty of contravening the Act. Builders could not dodge the 
conditions of a building licence by reserving part of the site 
of the house and charging extra for it. Appeal dismissed. 

APPEARANCES: Vaughan, K.C., and Stimson (Wilberforce 
Allen & Bryant) ; Marshall, K.C., and Squibb (Lees & Co.). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE SOLICITORS’ 











JOURNAL May 22, 1948 
PROBATE, DIVORCE AND ADMIRALTY 
APPORTIONMENT OF SALVAGE : WAR BONUS NOT PART 
OF WAGES 
The Empire Gulf 
Willmer, J. 1st March, 1948 





Motion. 

An award of £11,000 was made for salvage services to the 
owners, master and crew of a vessel. £1,400 was the sum allotted 
to the crew, who now sought its apportionment among them, 
They were in receipt of varying wages, plus a war bonus payable 
at a flat rate regardless of rank. 

WIiLuM_ER, J., said that he had reached the conclusion, in the 
absence of authority, that the sum should be apportioned according 
to basic wages, that was, without regard to the war bonus. To 
take the bonus into account would distort the relative status of 
the various claimants, the award being unfairly weighted in 
favour of the lower-paid ratings. Order accordingly. 

APPEARANCES: Boyes (Middleton, Lewis & Clarke, 
Middleton & Co., Sunderland). 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law 


JUSTICES: DUTY TO GIVE REASONS FOR DECISION 
Darrall v. Darrall 
Lord Merriman, P., and Willmer, J. 

Application for leave to appeal out of time. 

The appellant husband wished to appeal against an order 
made in favour of the respondent, his wife, by a metropolitan 
magistrate sitting at Bow Street Police Court. The chief clerk, 
in response to the application of the husband ’s solicitor for the 
reasons for the magistrate’s decision, wrote “‘ that the magistrate 
did not give any reasons for making the order and that after 
hearing the evidence he merely said that an order would be 
made.” The solicitor replied referring to r. 68 of the Matrimonial 
Causes Rules. The chief clerk accordingly obtained a statement 
of the magistrate’s reasons. The delay in obtaining them was 
one of the causes of the appeal’s being out of time. 

Lord MERRIMAN, P.—WILLMER, J., agreeing—said that it was 
the duty of a magistrate’s or a justices’ clerk, if he did not record 
at the time, for future reference, the reasons for a decision, 
to obtain from him or them a statement of the reasons afterwards. 
Justices were not bound to give their reasons in open court 
at the time of decision. Nevertheless they necessarily had reasons 
for their decisions, and it was, at least, a convenient practice 
that they should record the reasons at the time for the event 
ofanappeal. It was the chief clerk’s business, when the husband's 
solicitor made his application, to find out what the magistrate’s 
reasons were and to send them to the solicitor. Merely to state 
that the magistrate had not given his reasons was insufficient. 
Eventually the clerk had obtained the magistrate’s reasons ; 
but, as the delay in obtaining them was one of the reasons why 
the appeal was out of time, justice demanded that leave to 
appeal should nevertheless be given. 

APPEARANCES: M. Waters (H. Skan). 
appear, and was not represented. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law 


COURT OF CRIMINAL APPEAL 
RAPE: DELAY IN COMPLAINT 
R. v. Cummings 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
8th March, 1948 

Appeal from conviction. 

The appellant was convicted of rape at Leeds Assizes, and 
sentenced by Hallett, J., to four years’ penal servitude. The 
prosecutrix was a young girl living in a hostel for land girls. 
She went with the appellant in his motor van to try to obtain 
some pears. He, according to her evidence, stopped the van ina 
lonely place, it being late at night, and raped her. The appellant 
said that the girl consented to intercourse. After the occurrence 
she re-entered the van, and the appellant took her back to the 
hostel. She saw the warden of the camp, but did not speak to 
him, nor did she make any complaint to other girls in the hostel 
that night. The next day, as early as she could, she visited an 
older married woman some two miles away whom she knew, and 
complained to her of the rape. It was contended that, as the 
girl had not complained immediately, evidence of the fact that 
she had made a complaint ought not have been admitted. 

Lorp GopparD, C.jJ., said that it was a matter of considerable 
importance in connection with the alleged delay that the girl 
was a virgin. The fact that the prosecutrix in a case of rape 
had made an early complaint had always been regarded as one 
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of the most important matters as showing consistency of conduct 
on her part. It was not necessarily to be taken against the girl 
here that she had not complained to the warden, a man whom 
she hardly knew. The trial judge was the person to decide 
whether complaint had been as prompt as possible. The law 
on the subject was laid down in R. v. Lillyman [1896] 2 Q.B. 167 ; 
40 Sot. J. 584. Whether it was reasonable for the girl to wait 
until she could complain to an experienced married friend was 
for the judge to decide. Hallet, J., having directed his mind 
to the correct question, namely, whether what the girl did was 
reasonable, the court could not interfere. If a girl returned to 
her home, where her mother was, and said nothing for two or 
three days, the case would be different. Appeal dismissed. 

APPEARANCES: Durand (Registrar of the C.C.A.); D. H. 
Robson (Director of Public Prosecutions). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law 


PARLIAMENTARY NEWS 


ROYAL ASSENT 
The following Bills received the Royal Assent on 13th May :— 
CoTTON SPINNING (RE-EQUIPMENT SUBSIDY). 
Lorp HiGH CoMMISSIONER (CHURCH OF SCOTLAND). 
NATIONAL ASSISTANCE. 
SouTH SUBURBAN Gas. 


HOUSE OF LORDS 
Read First Time :— 
Ascot Race Course Birt [H.C.] (10th May. 
LonDON CouNTy CoUNCIL (GENERAL Powers) BILL [H.C.]. 
{10th May. 
Read Second Time :— 
ANIMALS BILL [H.C.]. {10th May. 
BritIsH NATIONAcITY Pitt [H.L.]. {11th May. 
CARDIFF CORPORATION (EXTENSION OF TIME) BILL [H.C.]. 
(12th May. 
INDUSTRIAL ASSURANCE AND FRIENDLY SOCIETIES BILt [H.C.] 
{10th May. 
{12th May. 
Funp BILL 
{12th May. 


Motor SPIRIT (REGULATION) Biv [H.C.]. 
RAILWAY CLEARING SYSTEM SUPERANNUATION 
[H.C.]. 
Read Third Time :— 
DEVELOPMENT OF INVENTIONS Bit [H.L.]. {11th May. 
FACTORIES Bit [H.L.]. [11th May. 
SUPERANNUATION (MISCELLANEOUS Provisions) Bitt [H.C.]. 
[10th May. 
{11th May. 


VETERINARY SURGEONS BILL [H.L.]. 
{12th May. 


WARWICK CORPORATION Bitv [H.L.]. 


HOUSE OF COMMONS 
Read First Time :— 
MINISTRY OF HEALTH PROVISIONAL ORDER (SHREWSBURY) 
Bitv [H.C.]. {13th May. 
To confirm a Provisional Order of the Minister of Health 
relating to the Borough of Shrewsbury. 


Read Second Time :— 
NATIONAL INSURANCE (INDUSTRIAL INJURIES) BiLt [H.C.]. 
[12th May. 


SouTH LANCASHIRE TRANSPORT BILL [H.L.]. [11th May. 


Read Third Time :— 
HousE oF Commons MEMBERS’ FunpD BI Lv [H.C.]. 
[12th May. 
River Boarps Bitt [H.L.]. {12th May. 


QUESTIONS TO MINISTERS 
MAINTENANCE OF SOLDIERS’ DEPENDANTS 

Mr. SORENSEN asked the Secretary of State for War what 
arrangements exist by which military authorities can deduct 
from any accumulated gratuities or other moneys payments 
owing to the wife and children or the illegitimate children of 
soldiers. 

Mr. SHINWELL: If “ other moneys ’”’ excludes pay to which 
the soldier is currently entitled, the answer is none. The extent 
to which deductions may be made from a soldier’s current pay 
towards the maintenance of his wife, children or illegitimate 
children is laid down in the Army Act, s. 145. This gives no 
authority to make any deduction from accumulated gratuities 
or other moneys, excluding current pay, due to the credit of 
the soldier. {11th May. 

MAINTENANCE ORDERS 

Mr. PatmMerR asked the Secretary of State for the Home 
Department if he will introduce legislation to increase the 
Maximum sums payable to wives and children under the Married 


THE SOLICITORS’ 


[Vol.92] 285 


JOURNAL 


Women (Separation and Maintenance) Acts and Guardianship 
of Infants Acts to figures compatible with the present day cost 
of living. 

Mr. EpE: I regret that I cannot hold out hope of legislation 
on this subject at the present time. 

Mr. PALMER asked the Secretary of State for the Home 
Department if he will consider introducing legislation to give 
magistrates the power to order the deduction of sums granted 
under maintenance orders from wages or salaries of employees 
at their place of work. 

Mr. EpEe: I cannot hold out any prospect of introducing 
legislation to give effect to this proposal, which would be extremely 
controversial. [13th May. 

DEATH PENALTY IN GERMANY 

In answer to Mr. SKEFFINGTON-LODGE, the MINISTER OF 
STATE said that in Germany British subjects would, if charged 
with murder, normally be tried under English law, and would 
be subject to the penalty in force in England at the time. At 
present any death sentences on British subjects convicted of 
murder would, following the procedure in the United Kingdom, 
be commuted. In all the other cases where the death penalty 
could at present be imposed it had been decided to make no 
change. These cases were: war crimes and crimes against 
humanity ; convictions for murder according to the German 
penal code; and convictions for serious offences against the 
security of the occupying forces under Military Government 
legislation. [10th May. 

AFFILIATION CASES IN GERMANY 

In a written answer to Mr. SORENSEN, Mr. MAYHEW stated 
that the Foreign Secretary was awaiting proposals from the 
Military Governor of which the general effect would be that 
affiliation cases in which British subjects were concerned in 
Germany would be heard in Control Commission courts. 

[11th May. 
PENSIONS APPEAL TRIBUNALS 

In a written answer to Mr. BowpDEN, the ATTORNEY-GENERAL 
stated that appellants who were too infirm to travel to pensions 
appeal tribunals could be visited in their own homes. 
{llth May. 

STATUTE LAW REVISION BILL 

In a written answer to Mr. PALMER, the ATTORNEY-GENERAL 
stated that it was hoped shortly to introduce the Statute Law 
Revision Bill, in draft before the recent war, which covered 
the period down to 1800. {llth May. 


TENANCIES (RACIAL DISCRIMINATION) 

In a written answer to Mr. SORENSEN, the ATTORNEY-GENERAL 
stated that the question was being considered whether anything 
could be done by legislation to make it illegal on the part of any 
lessor or landlord to refuse a lease or tenancy to anyone because 
of their colour, and to make void any restriction of that character 
in existing contracts or agreements. [11th May. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 

Civil Business (Hereford and Worcester) Order, 1948. 

May 7. 

Control of Building Materials (Amendment) Order, 

1948. May 7. 

Meals in Establishments Order, 1946 (Amendment 
No. 6) Order, 1948. May 11. 

Railway and Canal Securities (Conversion Date) 
(No. 5) Order, 1948. May 10. 

Town and Country Planning (General Development) 
Order, 1948. May 5. 

Town and Country Planning (Use Classes) Order, 
1948. May 5. 

Town and Country Planning (Use Classes for Third 
Schedule Purposes) Order, 1948. May 5. 

Town and Country Planning (Use Classes) (Scotland) 
Order, 1948. May 6. 

Town and Country Planning (Use Classes for Third 
Schedule Purposes) (Scotland) Order, 1948. May 6. 


MINISTRY OF TOWN AND COUNTRY PLANNING 
Circular 42. Orders under the Town and Country Planning 
Act, 1947, s. 12 (2) (f) and Sched. III. 
Explanatory Memorandum on orders under the Town and 
Country Planning Act, 1947, s. 12 (2) (f) and Sched. III, 
para. 6. 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 
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THE 


NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor announces that the King has approved 
the appointments of Sir FREDERICK WILLIAM GENTLE, K.C., 
to be Deputy Chairman of the West Kent Court of Quarter 
Sessions, and Mr. REGINALD CHARLES VAUGHAN, K.C., to be 
Deputy Chairman of the Court of Quarter Sessions of the Liberty 
of Peterborough. 


In consequence of the appointment of Judge CLARK WILLIAMS, 
K.C., to be a Deputy National Insurance Commissioner on 
1st June, 1948, the Lord Chancellor has decided to transfer 
Judge TrEmpLe Morris, K.C., to be judge of Circuit 30 
(Glamorganshire), and to appoint Mr. HopKIN TREVOR MorGAn, 
K.C., to be judge of Circuit 31 (Swansea, etc.), with effect from 
Ist June, 1948. 


Miss L. M. HoLLoweELt, England’s first woman coroner, has 
been appointed temporary Clerk to the Magistrates for the 
Woodbridge Petty Sessional Division, She was admitted in 
1936. 


Mr. D. O. GRIFFITH has been appointed Assistant Solicitor to 
Caernarvonshire County Council. He was admitted in 1946. 


Notes 

The usual monthly meeting of the directors of the Law Associa- 
tion was held on 10th May, 1948, with Mr. T. L. Dinwiddy in 
the chair. The other directors present were Messrs. Frank S. 
Pritchard, G. D. Hugh Jones, John Venning, Wm. Winterbotham, 
C. A. Dawson, H. T. Traer Harris and S. H. Pitt, and the 
Secretary, Mr. Andrew H. Morton. The sum of £1,131 5s. was 
voted in relief of deserving applicants, arrangements were made 
for the Annual General Court of the Association (see notice on this 
page), and other general business was transacted. 


It is announced by The Law Society that three lectures on 
the Agriculture Act, 1947, will be given to members of The Law 
Society and articled clerks and managing clerks of members by 
Mr. M. A. L. Cripps, of the Middle Temple, Barrister-at-Law, at 
The Law Society’s Hall, on Monday, Tuesday and Wednesday, 
the 24th, 25th and 26th May, 1948, from 5 p.m. to 6.30 p.m. 
Entry fee for the three lectures is 10s. 6d., and admission is by 
ticket only. 

At a meeting of the directors of the Solicitors Benevolent 
Association held on 5th May, 1948, the chairman reported that 
as a result of a special appeal 141 new members had been obtained 
in the last two months, bringing the membership up to 7,143. 
Solicitors who are not already members may write to the 
Secretary, at 12 Cliffords Inn, Fleet Street, E.C.4, for particulars 
of the Association’s work. At board meetings in April and May 
£6,153 was distributed in relief to sixty-one beneficiaries. 


An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26 Portland Place, W.1 (Tel. : Langham 2127) 
on Thursday, 27th May, 1948, at 8.15 p.m., when a Paper will be 
read by Cyril R. M. Cuthbert, Chief Detective Inspector, Metro- 
politan Police Laboratory, on ‘‘ The Investigation of Crime.”’ 


By the Civil Business (Hereford and Worcester) Order, 1948 
(S.I. 1948 No. 987 (L.6)), made on 7th May, 1948, and coming 
into operation on Ist October, 1948, it is ordered that civil 
business generally shall be taken on the autumn circuit at 
Hereford and at Worcester until further order. 


PRACTICE NOTE 
(PROBATE) 
COMMUNITY OF PROPERTY 
Where, by the law of the place of domicile of the deceased, 
community of property exists between the spouses, the following 
concluding paragraph to the oath to lead the grant is appropriate 
and should be used :— 
“‘ the whole of the estate in England in respect of which a grant 
is required amounts in value to the sum of . . . to the best of 
my knowledge, information and belief; and that .. . (half) 
. of that sum has accrued to the surviving spouse by reason 
of the existence of community of property under the law of the 
place of domicile of the said deceased.” 
The grant will be in respect of the whole estate, but a court 
fee will be payable in respect of half of it only. The penalty in 
the bond, if any, will be in respect of half the estate. 


Senior Registrar, 


12th May, 1948. Principal Probate Registry. 
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CENTRAL LAND BOARD 
EXPLANATORY PAMPHLETS 

The Central Land Board announce that it is hoped to make 
available during the latter half of June two explanatory 
pamphlets, S.I.A. (on payments in respect of depreciation of land 
values) and D.I.A. (on development charge), at the offices of all 
county, borough; urban and rural district councils. In the 
L.C.C. area they will be obtainable at the County Hall, or, in the 
City of London, at the Town Clerk’s Office, 55-61 Moorgate, 
E.C.2. They will, in addition, be obtainable at the Regional 
offices of the Board. 

It is hoped that claim forms in respect of depreciation of land 
values (S.I.) and forms of application for determination of 
development value (D.I.) will be available from the same 
sources. 


THE LAW ASSOCIATION 


FOR THE BENEFIT OF WIDOWS AND FAMILIES OF SOLICITORS IN 
THE METROPOLIS AND VICINITY 


(Instituted 1817) 
Offices : 3 Gray’s Inn Place, W.C.1 


Sir Douglas T. Garrett, Vice-President, will take the chair at 
the one hundred and thirty-first Annual General Court to be 
held at The Law Society’s Hall (Council Chamber) on Tuesday, 
Ist June, 1948, at 2 o’clock precisely. All members of the 
profession will be welcome. 


THE BARRISTERS’ BENEVOLENT ASSOCIATION 


By permission of the Masters of the Bench of Lincoln’s Inn the 
Annual General Meeting of the Barristers’ Benevolent Association 
was held on 6th May, 1948, in the Old Hall, Lincoln’s Inn, 
Lord Morton of Henryton took the chair, and among those 
present were the Lord Chief Justice, Lord Goddard, Lord du 
Parcq, Lord Justice Tucker, Lord Justice Cohen, Mr. Justice 
Vaisey, Sir Valentine Ball and Sir Walter Moncktoa, K.C,, 
Chairman of the Committee of Management. 


In moving the resolution that the annual reports and accounts 
be approved, the Chairman drew the attention of the meeting to 
the fact that although the sum of £9,726 18s. 11d. expended 
during the year 1947 looked a large one, it was in fact much 
smaller than that really required by those who needed the help 
of the Association, and he stressed the fact that the Association 
was anxious to help, and often could and did help, not only the 
aged and infirm, but especially the vounger members of the Bar 
who might find themselves in difficulty owing to illness or waf 
service. Although there had been a substantial increase in 
subscriptions during the year, the income of the Association was 
now far less than its expenditure, at a time when the demands 
upon it were increasing because’ of the increase in the cost of 
living. : 

The Chairman suggested that as a means of supporting the 
Association a method which had great advantage was the out- 
and-out transfer of an investment to the Association. In this 
way all taxation upon the income of such an investment would 
be saved and the capital would escape not only estate duty, but 
also any second thoughts that a future Chancellor of the 
Exchequer might have in respect of certain promises in the 
recent Budget. Moreover, if the donor or his family fell on 
hard times, there was reason to suppose that the Committee of 
Management might apply the income of the fund in a certaim 
direction. 

In thanking Lord Morton of Henryton for taking the chair, 
Mr. G. Russell Vick, K.C., said that there were three great 
institutions connected with the Bar, the Bar Golfing Society 
representing faith, the Pegasus Club representing hope, and the 
Barristers’ Benevolent Association representing charity; and 
the greatest of these was charity. 
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